an outright repudiation would be a free market in future legal judgments.
This Comment suggests that champerty's critics underestimate the continuing vitality of the doctrine. Substantial justifications for the ancient prohibition still obtain. By examining the interests of groups most affected by changes in litigation funding, this Comment develops an alternative to suboptimal "champerty not allowed" and "champerty allowed" rules. This alternative, embodied in a proposed state Model Act of Champerty, 4 simplifies the law, protects those now sheltered by the prohibition, and captures the economic and normative gains sought by proponents of liberalization.
Through a simple slip-and-fall case, Part I introduces champerty in action. A plaintiff needs money. An otherwise disinterested third party-a champertor-wants to invest in the suit. A deal is struck. Unexpectedly, the courts intervene. Part I unpacks the possible rationales the court may have for interfering, providing the vocabulary required for a meaningful discussion of champerty. Part II of this Comment argues that both the total prohibition of champerty and the complete liberalization of the field exact unpalatable social costs. Part III, laying out the proposed Model Act, suggests a more active, nuanced approach for state legislatures to take. Champerty is simply too important to be left to the champertors-the State should supervise the sale of legal claims and shape procedures to protect all interests at stake. Finally, Part IV considers and responds to the most likely objections to this pilot program. Appended to this Comment is a brief survey of the current state of champerty caselaw in all fifty states and the District of Columbia. officials in litigation in medieval England, to oppress hapless defendants], making a ban on champerty completely unnecessary."). 4 The Model Act of Champerty is the invention of this author. Attribution is given where elements of existing systems have been incorporated. Readers should pay attention not so much to the language of the statute but to the operation of the process it envisions.
I. CHAMPERTY, BRIEFLY' A. A Conventional Account
A shopkeeper fails to de-ice the path into his store. As a result, customer Smith slips, falls, and breaks her back. Expecting that Smith will prevail in court, Jones offers her $10,000 up front in exchange for whatever she wins at trial. Smith agrees. At trial, Smith is awarded $200,000. She repudiates her written contract with Jones and gives him nothing. When Jones sues Smith for the $200,000, the court holds that the contract at issue is unenforceable as contrary to the state statute, common law, and public policy against champerty. "In this jurisdiction," Jones is told, "the fruit of legal judgment or settlement cannot be sold in advance to a third party."
6 For many causes of action, Jones could have purchased not only the future judgment, but also the right to bring the case to court. For example, Jones could have bought accounts receivable owed to Smith (factoring),' or a now-broken contract that did not preclude assignment in its terms, or a quitclaim on property with a clouded title, or even, in many states, a tort claim not personal to Smith." On the basis of any of these assignments Jones could bring suit himself and personally receive the judgment. But "public policy still invalidates assignments of certain types of choses in action, including.., personal torts." These unassignable personal torts include those based on "assault and battery; personal injury; false imprisonment; malicious prosecution; invasion of privacy; defamation; conspiracy to injure another's business; [and] unfair and deceptive trade practices."°I n theory, champertous contracts could fund any sort of litigation. In practice, however, most contracts invalidated as champertous were drafted to fund tort litigation.' Only the liberalization of personal tort judgments is considered in this Comment. Some assignees are exempt 2 and many end-runs around the prohibition have been suggested.'1 But in most states champerty is banned, and champertous 10 Id. § 64 (footnotes omitted). 11 This Comment deals almost exclusively with "champerty" as a defense to the enforcement of contracts to fund litigation. See, e.g., Tosi v. Jones, 685 N.E.2d 580, 583 (Ohio Ct. App. 1996) ("[T] he doctrines of champerty and maintenance appear in numerous Ohio cases as contract defenses.").
All other uses of the term radiate from the illegality of these contracts. See id. (using "champerty" to mean a tort action available to the defendant in the funded suit, good against the parties to the illicit contract); see also ME. REV. STAT. ANN. tit. 17-A, § 516(3) (West 1964) (making "champerty" a Class E crime under Maine law). Sometimes assignments of things are held champertous because the new owner will have the right to sue for legal judgment. See, e.g., Johnson v. Sellers, 84 P.2d 744, 751 (Wyo. 1938 ) (hearing a claim that the purchase of land with the intent to bring suit should be voided as champertous).
The assignment of choses in action, i.e., the sale of the right to sue to a disinterested party, often has been disallowed as entailing the champertous sale of a legal judgment. See, e.g., Roberts v. Holland & Hart, 857 P.2d 492, 495-96 (Colo. Ct. App. 1993 ) (prohibiting assignment of legal malpractice claims, in part because such assignment would "promote champerty"). But see, e.g., Charlotte-Mecklenburg Hosp. Auth. v. First of Ga. Ins. Co., 455 S.E.2d 655, 657 (N.C. 1995) ("[A] ssignment of a claim gives the assignee control of the claim and promotes champerty. Such a contract is against public policy and void. The assignment of the proceeds of a claim does not give the assignee control of the case and there is no reason it should not be valid." (citations omitted)).
12 Often, a fellow real party in interest is exempt. See 14 AM. JUR. 2D Champerty and Maintenance § 2 (1999) ("A person who had a legally cognizable interest in the subject matter of a suit, prior to engaging in any conduct alleged to constitute champerty... cannot be guilty of champerty ... with respect to such suit." (footnotes omitted)). If both Smith and Jones had fallen on the icy walk, Smith could sell her portion of their claim against the shopkeeper to Jones.
Moreover, Smith can sell a portion of her claim to her attorney in the form of a contingency fee. Historically, the prohibition against champerty had blocked such fee agreements. See generally Peter Karsten, Enabling the Poor to Have Their Day in Court: The Sanctioning of Contingency Fee Contracts, a History to 1940 , 47 DEPAUL L. REV. 231, 233 (1998 ("[C] ontingency fee arrangements were unavailable to a 'poor man' . . . in 1649.").
1 Ari Dobner ingeniously suggests that the modern prohibition against champerty can be circumvented through careful drafting. Since champerty is legal under the statutes, common law, and public policy of at least NewJersey, contractors in any other state simply need to draft their documents so that they will be construed under New Jersey law. SeeAri Dobner, Litigation for Sale, 144 U. PA. L. REV. 1529 REV. , 1589 REV. (1996 (arguing that by "execut[ing] the champertous agreements in New Jersey, includ [ing] assignments are unenforceable. Where allowed, champerty is authorized only by common law.
B. Three Unconventional Distinctions
This Comment distinguishes three forms of champerty: malice champerty, market champerty, and public champerty.1 4 Each fits within the genus of champerty defined above. Any close analysis, however, may hang on the often-neglected differences between these species of champerty. Malice champerty is the funding of frivolous litigation by an otherwise disinterested party, with the purpose of harming or discomfiting the defendant. To the degree that the prohibition on champerty was directed towards this ill, it has been replaced largely by related doctrines, such as the tort of malicious prosecution and the contract defenses of unconscionability and duress.
I contend that the rule against champerty finds its modern justification in the danger of market champerty. That is, even meritorious suits, when made the object of unlimited funding, can cause harm in and through the courts. The current rule against champerty stops this harm only by stunting the market for future legal judgments.
Finally, I propose that the states have the power to harness all incentives toward champerty and turn them towards the common good. This still-theoretical process could be called public champerty. With public supervision, full-scale markets for legaljudgments someday may become as beneficial and uncontroversial as any field of finance. This Comment suggests one bridge of laws that might be built toward that goal.
II. WHO CARES ABOUT CHAMPERTY?
Jurists have described the doctrine of champerty as "dated,, 1 5 "anNewJersey choice-of-law and forum-selection clauses in the agreement, and bringfing] the underlying champertous lawsuit in the real plaintiffs name," a contractor in any state can invest in litigation). "If these ... steps are taken, investing in litigation is possible and practicable in any state." Id. Dobner is correct under the current system, but as I suggest in Part III, state legislatures can insist that it is against the public policy of the state to have litigationfunding contracts interpreted under the laws of any other state.
14 The terms "malice champerty," "market champerty," and "public champerty"
are the inventions of the author. [Vol. 150:1297 cient,", 6 and "rare,"' ' 7 and have indicated that it is "not often addressed by our courts. " "' As long ago as 1816, champerty was considered a "hard-named and little-heard-of practice."' 9 This Part proposes that champerty has not become obsolete; rather, it has become such a background principle of law that it is invoked under its own name infrequently. This Part will subsequently survey the champertous constituency-groups concretely affected by the state's approach in dealing with champerty.
A. Champerty's Importance Exceeds Its Mention
The doctrine of champerty has become obscure. From state to state, the very definitional elements of champerty vary. Even where state law arguably permits champerty, the point is too little-known and tentative for extensive use by planners. As a result, few champertous contracts are made and fewer are challenged. Judicial neglect, the conflation of the doctrine with related principles, and the creation of independent ethical constraints on lawyers all have contributed to the quiescence of champerty under its own name.
Definitions: Confusion Run Riot
Generically, the doctrine of champerty prohibits the sale of the fruit of legal judgment or settlement, in advance of such judgment or settlement, to an otherwise disinterested party. 2 0 State courts and legislatures have added to these basic requirements elements suggested to them by legal history or modern policy. In states such as Florida and North Dakota, a contract is not champertous unless the champertor, acting as an "officious intermeddler," provoked or guided the can more effectively accomplish the goals of preventing speculation in groundless lawsuits than ... dated notions of champerty.").
I6 See Saladini v. Righellis, 687 N.E.2d 1224 , 1227 (Mass. 1997 ) ("To the extent that we continue to have the concerns that the doctrine of champerty was thought to address, we conclude that it is better to do so directly, rather than attempting to mold an ancient doctrine to modem circumstances."). intermeddling is a necessary element of champerty."). That is, the champertor must seek out the real party in interest and encourage or guide the suit, "'offering unnecessary and unwanted advice or services."' Id. (citation omitted). For a similar holding by the North Dakota Supreme Court, see Interstate Collection Agency v. Kuntz, where the court stated: "'While the authorities differ as to all the ingredients essential to constitute champerty, they seem agreed that the gist of the offense is the malicious or officious intermeddling in a suit in which the intermeddler has no interest."' 181 N.W.2d 234, 242 (N.D. 1970 ) (quoting Rohan v.Johnson, 156 N.W. 936, 937 (N.D. 1916 
)).
22 See Markarian v. Bartis, 199 A. 573, 577 (N.H. 1938 ) ("It is our conclusion that, except for those cases where it is found as a fact that litigious strife is sought to be promoted, the rule against champerty and maintenance is not now in force in this jurisdiction."). market in which tort claims may be bought and sold to those most able to bear the risks and costs of litigation will benefit both tort victims and defendants, and will reduce the cost of the tort system generally."). S Giambattista v. Nat'l Bank of Commerce, 586 P.2d 1180, 1186 (Wash. Ct. App.
1978) (emphasis added).
39 631 A.2d 1, 5 n.1 (Del. 1993) . 40 Hall v. State, 655 A.2d 827, 830 (Del. Super. Ct. 1994 ), affd, No. 383 1994 , 1995 Del. LEXIS 395, at *7 (Del. Oct. 27, 1995 (emphasis added). [Vol. 150: 1297 barely mentioned champerty in the twentieth century. 4 ' The idea that champertous litigation contracts have not surfaced in these states in a century strains credulity. It is the language, not the problem, of champerty that these states have avoided.
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Conflation of the Doctrine with Related Principles
Instead of recognizing and rationalizing a doctrine of champerty, the modem tendency is to have related doctrines do champerty's work. All of these substitutions, however, are problematic: they either reconstitute the champerty prohibition under a new name or fail to curb the evils that historically have required the doctrine. A discussion of some of these substitutions follows, including a discussion of abuse of process and malicious prosecution, and unconscionability, duress, and good faith.
a. Abuse of process and malicious prosecution
The Supreme Court of Idaho has held that:
While Idaho law does not recognize champerty and maintenance, Idaho law is in accord with the many states which continue to recognize that the goals of champerty and maintenance provisions are still around and well, both defensively and offensively, in the form of actions or defenses based on abuse of process or malicious prosecution of civil actions.
42
Tort actions of malicious prosecution and abuse of process deter the filing of frivolous suits. They do nothing, however, to discourage the assignment of future judgments in meritorious suits. "An action for abuse of process cannot be maintained where the process was employed to perform no other function than that intended by law." 4 ' In its strongest form, champerty is a doctrine about how lawsuits get financed, not about which lawsuits get financed. As explored in Part II.B, market champerty (the funding of meritorious suits in the pursuit of profit) can be just as disruptive as malice champerty (the funding of bogus suits to vex, injure, or annoy). Torts of abuse of process do nothing to stem or regulate market champerty.
41 See Appendix (surveying champerty law of the fifty states and the District of Columbia).
42 Wolford v. Tankersley, 695 P.2d 1201, 1222 (Idaho 1984 45 The doctrines of unconscionability, duress, and good faith make no distinction between market champerty and any other commercial transaction:
The basic test [of substantive unconscionability under Massachusetts law] is whether, in the light of the general commercial background and the commercial needs of the particular trade or case, the clauses involved are so one-sided as to be unconscionable under the circumstances existing at the time of the making of the contract.
The Massachusetts rule for duress requires that the claimant show "'he was actually induced by the duress or undue influence to give his consent, and would not have done so otherwise.' 47 The commercial law in Massachusetts defines "good faith" as "'honesty in fact in the conduct or transaction concerned.'
All of these rules protect the rudiments of valid contracting: fair process, uncoerced consent, and absence of fraud. But the doctrine of champerty is only partially motivated by concern for unsophisticated tort plaintiffs defrauded by savvy champertors. ... must demonstrate wrongful or coercive conduct on the part of the defendant which served to overcome his mind and will and which resulted in his executing a contract that he would not otherwise have signed .. "). 49 Cf Dobner, supra note 13, at 1545 ("There is also a hint of paternalism in some of the earliest examples of the rule against champerty.").
50 See infra Part II.B.1 (discussing the externalities that occur when the court treats does not suffice to stem these harms. The Saladini court's claim that it will consider "what is fair and reasonable" in determining "whether the agreement should be set aside or modified" 51 goes well beyond the basic commercial doctrines and standards enunciated above. The court draws a specious analogy between its power to regulate attorneys' fees and this newly found power to substantively rewrite litigation-funding contracts. 2 The judiciary can regulate the bar because attorneys are officers of the court, because attorneys have a monopoly on legal services, and because the state legislature or constitution has so entrusted the courts. 5 3 None of those rationales works here. Potential financiers of lawsuits pledge nothing to the court, fiercely compete with other capital providers, and are directly regulated by state commercial law. The power to alter substantively the bargain struck between champertous assignor and assignee flows to the court through no modern doctrine or custom. 5 4 The power is simply the prohibition on champerty in disguise.
c. Contrary to public policy
Meanwhile, "[t] his common law doctrine of champerty and maintenance, as applied to civil actions, has never been adopted in Connecticut, and the only test is whether a particular transaction is against public policy." 55 In practice, Connecticut's test always voids traditionmarket champerty like any other commercial transaction). The court in Saladini attempted to address this problem of externalities with a final, cryptic footnote: "Our ruling today should not be interpreted to indicate our authorization of the syndication of lawsuits." 687 N.E.2d at 1228 n.7. If the court means that it still forbids the syndication of lawsuits, it is difficult to see under what authority it does so, if not the principle of champerty which it claims to have abolished. For instance, if contracts governing the syndication of lawsuits are per se against public policy, it can be only for the same reasons that animated the champerty doctrine. ally champertous contracts. 5 6 As the public interest in preventing both malice and market champerty overshadows any private considerations of utility, this is the expected result.
Independent Ethical Prohibitions on Attorneys
The savviest purchaser of any plaintiffs suit is probably her own lawyer. The incidence of such champerty in contract law has diminished because the state bars have laid out disciplinary remedies against attorneys who "acquire a proprietary interest in a cause of action or subject matter of litigation the lawyer is conducting for a client." 5 7
Of course, plaintiffs' lawyers do regularly obtain chunks of future legal judgment or settlement by way of accepting contingency fees. 58 We ought to acknowledge that contingency-fee lawyers are champertors and then use the ethical guidelines under which those attorneys are regulated to develop models for broader champerty.
Conclusion: Champerty Vital and Irreplaceable
For all of the modern doctrines dedicated to closing the courtroom to those who would litigate maliciously, no doctrine protects against a flood of litigation for profit. For that reason, the prohibition on champerty remains an irreplaceable prophylactic. The strongest evidence of champerty's influence is in what it has prevented. Despite persuasive evidence that a private market in legal judgments would yield substantial economic benefits, 59 no such market has been recognized formally or encouraged in any state. Aside from accidental champerty, legal judgment buyers have emerged only where the prohibition on champerty seems absent.6 Champerty, under many definitions and scattered throughout statutes, regulations, and common 592, at *8 (Conn. Super. Ct. Feb. 17, 1999 ), affd, 750 A.2d 460 (Conn. 2000 . 56 Cases where a stranger helps a poor plaintiff secure her rights without concern for payments from the judgment do not count as against public policy-but neither would they count as champerty. Id. at *8-9. The following Section analyzes the social effects of a definite "private champerty allowed" rule and of a definite "champerty not allowed" rule. While neither is wholly satisfactory, the hypotheticals highlight the dangers to be avoided and opportunities to be exploited should a state create a system of public champerty.
B. Groups to Whom Any Champerty System Must Answer
Law responds to human need; if champerty is a matter of social indifference, it is also likely a matter of legal indifference. This Section argues quite the opposite. A state laying down a rule regarding the permissibility of champerty should know that it is treading on dangerous ground. In the abstract, the administration of justice and the promotion of social welfare are implicated. For at least ten groups, under either a "private champerty allowed" rule or a "champerty not allowed" rule, the stakes are much more concrete. The deliberating state should be prepared to answer each group and draft a plan that addresses the bulk of their concerns. The following Sections illustrate some of the issues faced by these specific constituencies in a state making a best-faith effort to address the challenges and prospects of champerty.
Under a "Private Champerty Allowed" Rule
Suppose a state legislature abolishes its prohibition on champerty; champertous contracts, it decides, should be treated the same as any other commercial agreement. Further, assume the torts of malicious prosecution and abuse of process are sufficient to screen out frivolous suits funded for the purpose of injuring, vexing, or annoying the defendant. Among those who would be hurt if the state's commercial law supported unlimited and unregulated funding of meritorious lawsuits, i.e., market champerty, would be: (1) plaintiffs who sell for too little; (2) the wards of deep pockets; (3) those hit harder than the legislature intended; (4) the offended society; and (5) the weary, weary courts.
Plaintiffs who sell for too little. A newborn is permanently crippled by a reckless obstetrician. Her parents, ignorant of the law, sell her malpractice claim for far less than the court would have awarded, or even approved of, in a settlement for a similar class action suit.
6 '
The wards of deep pockets. A city bus, whose driver is exercising due care, is rear-ended. Upon exiting the bus, passengers see a billboard advertisement: "Have you been injured in an accident? Don't want to deal with lawyers and wait for money? Sell to us now! 1-800-CHA-MPTY!" Inspired by the billboard, many passengers not otherwise inclined to sue the city enter into deals to do so. The city, which might have decided to fight more typical plaintiffs, now settles even marginal suits underwritten by claim companies with seemingly limitless war chests."' As the settlements pile up, city services to the poor are torn down.
63
Those hit harder than the legislature intended. Suppose the legislature creates a new cause of action, good against bioethicists whose negligent advice contributes to medical harm done to subjects in research trials." The legislature strategically sets a high potential punitive award capped at ten times compensatory damages, knowing that most cash-strapped plaintiffs will only get a fraction of this in settlement.
5
61 This group is partially shielded by the doctrine of unconscionability. See supra Part II.A.4.b (describing Massachusetts' use of unconscionability, duress, and good faith doctrines to protect parties to contracts). In some states, however, the requirements of this doctrine are laid out so stringently that it can virtually never be invoked. See, e.g., Christian v. Christian, 365 N.E.2d 849, 855 (N.Y. 1977 ) ("[A]n unconscionable bargain has been regarded as one 'such as no [person] in his [or her] senses and not under delusion would make on the one hand, and as no honest and fair [person] would accept on the other.'" (last three alterations in original) (citations omitted)).
62 The suits envisioned here are not frivolous, but rather marginal-neither side can predict with any certainty the outcome of the case. It will cost defendants more to prepare responses to suits funded by professional litigation companies, and the threat that glaintiffs funded by such companies will maintain the suit to trial is more credible. Services to the poor are most vulnerable to the rollback of public spending, as they are the constituency least courted by politicians. See F. Allan Hanson, Why Don't We Care About the Poor Anymore?, HUMANIST, Nov.-Dec. 1997, at 11 ("Politicians could dismantle federal welfare programs without political risk because the non-poor have replaced their former compassion for the poor with indifference, even hostility.").
While a city was used in this example, the same holds true for large private enterprises which make inviting targets for nuisance suits. For example, the phrase, "what's good for America is good for General Motors, and vice versa," see Linda A. Mabry, Multinational Corporations and U.S. Technology Policy: Rethinking the Concept of Corporate Nationality, 87 GEO. L.J. 563, 596 & n.126 (discussing the origins of this "old adage"), holds at least a kernel of truth. If General Motors is rocked with lawsuits, jobs will be lost; workers partially compensated with profit-sharing or stock options will be hurt, and relied-upon pensions heavy on blue-chip equity investment will deteriorate. 64 Thanks to Aim6e Kahan for suggesting this example. This section does make certain nontrivial assumptions about potential plaintiffs' financial and legal situations, namely: (1) plaintiffs have no entitlement to public funding to pursue their claim; (2) plaintiffs have no entitlement to public medicine [Vol. 150:1297 If champerty is allowed, investor-backed plaintiffs no longer will be cash-strapped, with the result that bioethicists may be hit much harder 6 than originally intended by the legislature. The offended society. A plaintiff suing for the intentional tort of forcible battery sells herjudgment in advance to a billion-dollar claim company. Everything she does in court-accusing the defendant, describing the alleged acts, asking the jury for vindication and compensation-arguably is done as a proxy for that company's economic benefit.
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The weary, weary courts. Champerty will create more work for the already overburdened judiciary. For instance, original plaintiffs will try to weasel out of champertous contracts when the investors get a windfall. Then, investors will sue the plaintiffs when the case unexpectedly comes up dry. Claims that would have settled will now drag on to the last dollar of a probable award. And so on.
As I have shown, each of the above groups would suffer from a total repeal of the prohibition on champerty. Treating market chamand those suffering from substantial, tortiously-inflicted injuries will also have sizeable medical bills; (3) a significant percentage of potential plaintiffs cannot afford to finance these bills over the life of a tort suit, which may coincide with a period of unemployability; and (4) the worse the tort, the more likely the plaintiff will feel forced to settle. Where these conditions do not exist, the effect of market champerty is substantially less.
6 This is true both now (current bioethicists will shy away from tort-rich research environments, to society's detriment) and in the future (potential bioethicists will instead choose fields with less legal exposure, also to society's detriment). Additionally, normal plaintiffs have characteristics that tend to end lawsuits before the last dollar of probable award is spent on their enforcement: they need money right away, become exhausted by the grind of the suit, and/or may need to deal with the defendant again in the future. In the champerty context, the plaintiffs concerns are different; once the plaintiff has sold her future judgment she no longer needs to settle for cash, and since she is contractually obligated to continue the suit, her weariness is no longer a factor. 67 Tort claims in particular seem to carry with them a moral condemnation such that they cannot be assigned without exciting public indignation. See Richard A. Nagareda, Outrageous Fortune and the Criminalization of Mass Torts, 96 MICH. L. REv. 1121, 1124-25 (1998) (arguing that "recent developments reflect the use of mass tort litigation as a vehicle for moral condemnation of defendants, wholly apart from the causation of harm to tort plaintiffs"); see also Choharis, supra note 59, at 462 ("In the medieval legal mind, a personal right of action, arising out of contract or tort, arose ... between two persons and those persons alone. For a third party to assume the right of action would have been unthinkable ....
(footnotes omitted)). But see Henry M. Hart, Jr., The Aims of the Criminal Law, 23 LAw & CONTEMP. PROBS. 401, 404 (1958) ("What distinguishes a criminal from a civil sanction and all that distinguishes it... is the judgment of community condemnation which accompanies and justifies its imposition.").
perty like any other commercial transaction ignores the substantial externalities such financing imposes. In summary, tort plaintiffs may suffer by trading their pending judgments for too little, but not so little as to trigger an unconscionability defense. Legal sanctions may be magnified by litigation funding beyond the point of prudence or legislative intent. Society may suffer from the open commodification of tort recovery, which is unpalatable because of the moral opprobrium that most nonlawyers attach to the infliction of even negligent harms. Finally, the already overworked court system may suffer from an increased workload.
2. Under a "Champerty Not Allowed" Rule Suppose that after a disastrous year of private champerty, the legislature retracts its sanction. Champerty again will be a defense to the enforcement of litigation-funding contracts. The state legislators, hoping for a return to normalcy, are surprised when complaints continue to be filed. Constituencies that had been asleep to the virtues of champerty now demand its return. Those constituencies might include: (1) socially-beneficial enterprises that cannot otherwise hedge risk; (2) shallow-pocket consumers; (3) those who must settle for less than the legislature intended; (4) offended plaintiffs; and (5) the courts as servants ofjustice.
Socially-beneficial enterprises that cannot otherwise hedge risk. A "champerty not allowed" rule prevents socially-beneficial enterprises from hedging risk, thereby endangering their continued existence. Consider a pharmaceutical company which, distracted by ever more draconian tort law, shifts resources from the development of new drugs to the marketing of existing drugs. If the company could offset its exposure to new tort laws by investing in products liability claims, it would return to the risky business of making advances in medicine." A 68 "Hedging offsets the firm's risk, such as the risk in a project, by a set of transactions in the financial markets." STEPHEN A. ROSS ET AL., CORPORATE FINANCE 703 (3d ed. 1993) .
The basic idea of hedging is this: if you are uncertain whether X or -X will occur, bet on both. While total hedging is fruitless, partial hedging limits your risk. Id. at 711, 719. For companies that are engaged in an activity X investing in competing industries or in adverse conditions (-X) limits risk. An oil company may purchase futures contracts on natural gas, for example. A newspaper concern may bet, through the futures market, that the cost of paper will rise, even while the concern prays it does not. Cf id. at 729 ("Many firms are faced with interest-rate risk. They can reduce this risk by hedging with interest-rate futures contracts."). And, if champerty were legal, pharmaceutical companies could buy shares in lawsuits predicated on the very theories "champerty not allowed" rule blocks that investment and those advances. Consequently, lives are lost.
Shallow-pocket consumers. Shallow-pocket consumers are harmed by a "champerty not allowed" rule because their rights may be trampled since they do not have the resources to enforce those rights. A boat maker negligently skimps on materials used to make a low-end model dinghy. The money that the company saves is spent on supererogatory safety features for a yacht. In-house counsel assures the boat maker's board of directors that the purchaser of the low-end dinghy will settle easily since she likely lacks the financial means to do otherwise, while the buyers of the high-end yachts have the money to pursue full compensation.
69 If champerty were allowed, investors could fund the suits regardless of the wealth of the plaintiff. Under a "champerty not allowed" rule, every plaintiff must be her own bank.
Those who must settle for less than the legislature intended. Those who are forced by individual circumstances to settle tort claims for less than the legislature intended are also harmed by a "champerty not allowed" rule. For example, the legislature creates a fund to reimburse against which they must defend. See Choharis, supra note 59, at 510-14 (explaining the economic benefits and hedging possibilities of a secondary market in tort claims). In addition to economic benefit, there is a systemic benefit. If the courts or the legislatures turn the screws of tort liability too tight, the result will not be as economically disastrous to tortfeasor-investors as it would be to unhedged tortfeasors.
For example, Drug-1 has a 50% chance of making $1 million and a 50% chance of being worth nothing. Drug-2... Drug-n have the same odds. Consider both the value and the volatility of a firm which gradually acquires Drg-... Drug-n at the rate of one per year. At year one, the firm will be worth either: $1 million (a 50% chance) or nothing (a 50% chance). At year two, the firm will be worth either: $2 million (a 25% chance), $1 million (a 50% chance), or nothing (a 25% chance). At year three, the firm will be worth either: $3 million (a 12.5% chance), $2 million (a 37.5% chance), $1 million (a 37.5% chance), or nothing (a 12.5% chance). The prospects of very high and very low payoffs have tapered out, and the risk profile of the firm will continue to flatten as the number of its constantly risky acquisitions grows. Although the underlying assets remain as speculative as ever, the firm's portfolio of experimental drugs has become an ever more conservative investment. Even institutional money, which may be invested only in certain sound instruments, will flow into such portfolios.
Wide-scale champerty permits the same sort of prudent financial hedging. Suppose that the drug industry faced thousands of suits per year, predicated on hundreds of unique fact patterns and dozens of novel theories of recovery. Any particular drug company would be hard-pressed to determine, a priori, which suits would win and which would lose. But, by investing in portfolios of these suits filed against its competitors, a drug company may reduce its industry-specific risks, i.e. the risks it incurs by continuing to operate in a particular industry, to a very conservative amount.
69 See Dobner, supra note 13, at 1590 ("A plaintiff's isk-bearing ability effects [sic] a plaintiffs decision whether or not to pursue a claim and the amount for which a plaintiff is willing to settle.").
asbestos victims for the medical harms they have suffered. Because early detection is critical, most healthy but exposed workers settle for fund-sponsored medical monitoring rather than fighting for their fair share of the fund. Well-to-do contractors get the lion's share of the fund because they can pay for their own monitoring and do not opt out of the fund like most of the poorer workers. With champerty, day workers could stay in the fight; without it, they need the money for medical monitoring right now.
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ffended plaintiffs. Even meritorious tort plaintiffs are harmed by a "no champerty" rule. Consider a case in which an arsonist burns down a plaintiff's house. A civil suit against the offender likely will take months, as defense counsel might raise complex questions of jurisdiction, causation, and mental capacity. When the plaintiff attempts to sell a portion of her future judgment to a landlord in lieu of rent, she is blocked by the rule against champerty.
1 Incredibly, she is told that she must bear the legal wrong inflicted on her and cannot exchange her legal hopes for immediate relief. 72 The civil prosecution of arsonists, she is told, is too morally important to be the object of finance.
The courts as servants of justice. Courts' ability to act as servants of justice may be limited by a "champerty not allowed" rule. The state courts may have been nonplussed by the increase in litigation under the private champerty rule. On the other hand, the business of the courts is reckoning, not rest. (Vol. 150:1297 conclude that persons suffering from legal wrongs no longer can afford to hold out forjustice. For all of these reasons, the "champerty not allowed" rule is also suboptimal. The economic benefits of a market for tort judgments dry up. The least well-off are made to bear legal wrongs. Remedies are not given their full measure. And the doors to the courtroom close. Consequently, it is no great mystery why the state legislatures have not engaged in substantive debate about legalizing private champerty.
"Pandora, overcome with curiosity, opens the box, whereupon ten thousand evils fly out of it and begin to plague the life of man, while Hope alone remains. 
III. A PILOT PLAN FOR STATE ACTION
As can be seen from Part II.B above, both the "private champerty allowed" and "champerty not allowed" rules are inefficient. Either rule would harm the citizenry. Both yield unjust results. Happily, these polar opposites are not the only options. As this Part argues, a whole spectrum of attitudes toward champerty can be accommodated with one flexible system of public supervision and adjudication. This system of public champerty interposes the authority of the state between assignor and assignee, provides official approval of champertous transactions, and ensures that these transactions, as a group, serve the commonwealth. 75 A broad outline of such an experiment is sketched below. One state, acting alone, could establish a system of public champerty profitably. Ideally, every state would adopt and adapt a similar system. Under such a system, the rubble of the old champerty statutes and judge-made law would be stripped away. The only avenue of champerty not foreclosed would be a state-run auction. If the assignee and assignor chose to participate, they would waive their rights to a standard state or federal judicial forum. At the discretion of the defendant, the case could be removed to a state-created court of champerty.
The Model Act of Champerty ("the Act") developed in this Part is tested in Part III.G for its effects on the champertous constituency. 
) (1939).
75 The author bears full responsibility for bringing the term "public champerty" into the world. May it be better-loved than "stagflation," longer-lived than "costard," and less-abused than "defenestration."
76 See supra note 4 (noting the Act's origin with the author).
The results suggest that with the proper institutional incentives, public champerty could become a successful, popular system that is alsojust. innovation, prevent competition, and make comparative analysis impossible. The main drawback of independent state action "is the tyranny of a majority faction. Since any given faction is more likely to be concentrated in a particular locality, . . . it follows that factional tyranny is more likely in the state legislatures than in the Congress of the United States.
's Under the system of public champerty suggested below, the only time a case gets into a court of champerty is when both plaintiff and defendant put it there. Since both voluntarily forgo a standard judicial forum, neither can claim true factional oppression by the state legislature.
The legislature is a more appropriate forum than the courts in which to establish a rule of workable champerty. The legislature is better at handling the mainly political questions at hand. 83 Only legislative enactments can provide the positive assurance to potential investors that champerty will indeed be welcome in the future.
84
B. Define Champerty
The first step in establishing a system of public champerty must be the creation of an encompassing definition of what the doctrine embraces. 85 Model Act of Champerty, Section 1: For all state law claims wherein both plaintiff and defendant parties include at least one citizen of this state (a) any transaction is champertous wherein: (1) the assignor is able to bring or continue an action in court; (2) the assignee is not able to bring or continue the same action; (3) the assignee is not an attorney employed as a legal representative of the assignor; (4) (1938) .
See supra Part II.A.5 (discussing independent ethical prohibitions on attorneys).
assignee agree prior to final legal judgment or settlement; 7 (5) and the object of their agreement is that the assignor will give the assignee at least a portion of the eventual fruits of legal judgment or settlement in exchange for consideration furnished prior to final legal judgment or settlement.
This definition does not include the malice elements currently required by some state definitions.
88
C. Clear Away the Deadwood
If champerty is to become a purely public system, all modes of private champerty must be eliminated. Thus, the Model Act of Champerty must start by clearing away traditional systems of private champerty. The most sure-footed way to do this is to predicate state court jurisdiction over champertous contract enforcement 9 on the production of an evidentiary document.
Model Act of Champerty, Section 2: (a) No person shall be entitled to enforce champertous contracts where the underlying case has not been certified to the trial court with a state declaration of champerty, meeting all of the requirements of section 3(j) of this Act. (b) Such contracts shall be interpreted as any other commercial agreement, notwithstanding traditional prohibitions or hostilities against champerty.
Because section 1 of the Act defines champerty so broadly and with so few circumstantial elements, section 2(a) defeats most private champertous contracts immediately. As a result, state residents cannot defeat the prohibition on private champerty by drafting contracts under the laws of another state. 90 Moreover, with so few circumstantial elements at issue, the public cost of dismissing these private 87 A useful substitute for the "final legal judgment or settlement" might be "final decision." See Catlin v. United States, 324 U.S. 229, 233 (1945) ("A 'final decision' generally is one which ends the litigation on the merits and leaves nothing for the court to do but execute the judgment."). 88 See supra Part I1.A.1 (discussing the confusing range of state definitions of chamTperty). Impliedly, claims for compensation for the tort of "interference with a champertous contract" also would be beyond state courts' ability to enforce. No tort of interference can be established without first establishing that there was a valid contract with which to interfere. 45 AM.JUR. 2D Interference § 4 (1999).
The withdrawal of enforceability defeats the Dobner exceptions discussed supra note 13. Regardless of the law selected by the contractors, under this system of public champerty, no litigation-financing contract will be enforced by state courts without a declaration of champerty. The counterparties can file suit in a neighbor-state court without these rules of public champerty if the parties can find a jurisdictional nexus and if the neighbor state wants to spend resources on hearing these claims.
UNIVERSITY OFPENNSYLVANIA LAWREVIEW [Vol. 150:1297 champerty suits will shrink to the vanishing point. The remainder of section 2 instructs the state courts to handle publicly certified champerty cases as any other commercial transaction. The procedural safeguards built into the auction system and the procedural rights the system affords to defendants make judicial hostility to champertous suits unnecessary. 9 1
D. Give the Plaintiff a Choice: Keep or Sell
Model Act of Champerty, Section 3: (a) Consistent with the provisions of this Act, the state attorney general shall establish and supervise the auctions described herein. (b) Plaintiffs, (1) having filed a suit in a state court, that (2) alleges a violation of state law, shall have the right to sell the judgment of that suit in the manner described herein. (c) To be eligible to sell her judgment, a plaintiff must sign a waiver, forgoing her right to trial in a standard state judicial forum, and accepting the adjudication of the state courts of champerty. The waiver must explain the difference in procedure between the courts of champerty and the standard state judicial forum. This section of the Act provides several important provisions concerning a plaintiff's choice, waiver, timing, auction, certification, and secondary markets. First and foremost, this section guarantees choice for plaintiffs. No plaintiff should have to sell her suit. The choice should be hers: keep her claim to legal judgment and enjoy all of the privileges ofjudicial forum that attach to it, or sell her entire claim in a state-supervised auction. Once the plaintiff makes the choice to sell, she must sign a waiver, agreeing to litigate the suit in the forum of the defendant's choice. All bidders and subsequent purchasers of this claim to legal judgment must sign the same waiver.
92 Section 3(g) recognizes that some discovery may be necessary for auction participants to get a rough idea of the value of the suit prior to sale. To make sure that plaintiffs are not swindled, it is important that the state run the auction. Under section 3(e), a panel of knowledgeable legal professionals sets the reserve price, the minimum bid acceptable for the claim.
4 If the reserve price is not met, the waiver is null and void. Otherwise, the highest bidder purchases the claim.
95
Following the auction, the auctioneer is required by section 3(j) to file a declaration of champerty with the clerk of the trial court. The legislature may draft special rules to govern the resale of legal claims or may treat them as any other financial paper. Other protections can also be put in place: all bids can be recorded and witnessed; a notary public can be present; a minimum number of bidders can be required to ensure thick markets and accurate price information; the state may require that bidders be bonded; the substance of the information made public can be made uniform in the timing of release to the bidders. Cf Michael Abramowicz, The Law-andMarkets Movement, 49 AM. U. L. REv. 327, 335-51, 374-409 (1999) 
E. Give the Defendant Three Choices: Match, Remove, or Stick
Model Act of Champerty, Section 4: (a) Where a declaration of champerty, satisfying all of the requirements set forth in section 3(j) of this Act, has been filed with the clerk of the court, a defendant may:
(1) agree to match the selling price set forth in the declaration, in which case the purchaser must sell the suit to the defendant; or (2) remove the case to the state courts of champerty, as established by section 5 of this Act. (b) If the plaintiff exercises neither of these options within thirty days of the filing of the declaration, both options are extinguished, and the case shall stay in the state courts.
With the declaration of champerty filed, the defendant may, within a certain time period, make one of three choices. The defendant's first option is to buy the suit from the highest bidder by matching the auction price paid. 9 ' Her second option is to remove the case from the standard state court forum to a state-created court of champerty. Lastly, the defendant may choose to defend the claim in state court.
If the claim is truly frivolous, little money will be paid for it, and the defendant can immediately end the suit by paying that small amount. If the modest merits of the case or the defendant's inferior financial resources make this quick decision an attractive option for the defendant, then she can remove the case to the court of champerty. If, on the other hand, the defendant has a financial advantage over the plaintiff, the defendant can choose the much longer grind of the standard judicial forum.
F. Have the State Make a Choice: Establishing the Courts of Champerty
Model Act of Champerty, Section 5: (a) We hereby establish a state court of champerty. (b) This court shall have jurisdiction over only those cases wherein ajudgment has been sold in advance of auction consistent with the provisions of section 3 of this Act and wherein a declaration of champerty has been filed consistent with section 3(j) of this Act and wherein the defendant has exercised her right to remove to the courts of champerty consistent with section 4(a)(2) of this Act. (c) Where the court of champerty has jurisdiction over the case, it shall follow the Rules of Champertous Procedure provided by the state supreme court, to the degree that those rules are consistent with this Act 97 Under the civil law, just such an option is available. For a critique of its operation, see Dobner, supra note 13, at 1552-55.
the Rules might provide the foundation from which the legislature would subtract. In enacting procedural rules for courts of champerty, the state legislature might consider changing Rules 30-33 to reduce the number of interrogatories and depositions allowed."" Additionally, it might consider abbreviating the discovery schedule under Rule 26 1 0 or lowering the summary judgment standard under Rule 56.1 4 These are just a few examples of the possible procedural alterations that could be made in developing procedural rules of the courts of champerty.
Alternatively, the state could start with the philosophical bare bones of a fair trial and build up.
0 5 The state might also shift from an adversarial to an inquisitional mode.'06 Under the latter, the judge would be allowed to decide what she would need to know to make a decision and would possess the power and resources to do so.'O°T he states are also not compelled to offer the plaintiff the same amount of procedural protections that it offers the defendant. If the plaintiff opts into a trial with unilaterally reduced procedure, that is her prerogative. A strong case can be presented in a few damning strokes. For example, (1) here is a videotape of the police beating me, (2) here is eyewitness testimony, (3) here is one of the defendant's confessions, and (4) case closed.
Each state has its own attitude toward champerty, willingness to hear champertous suits, resources to so do, fear of over-and underenforcement of legal remedies, and proclivity for or disdain of jurisprudential innovation. This Comment argues that public champerty may be worthwhile independent of the actual procedures adopted by the courts of champerty. speedy, and inexpensive determination of every action.").
1Y, See FED. R. CIv. P. 30-33 (governing the discovery process as it pertains to depositions and interrogatories). The Federal Rules allow a party to take depositions of any person, without leave of court, in most circumstances. Id. The Rules also allow a party to serve twenty-five interrogatories upon the other party. Id. 103 See FED. R. Civ. P. 26 (setting the ground rules for the discovery process as a whole). Those of us trained in U.S. civil procedure take for granted certain robust minimums of procedure. A fair trial, we think, ought to be like a full Article III trial. Philosophically, for a trial to hew to the foundations of what we think of as equity, this need not be so. The original plaintiff chose to sell her claim to legal judgment, and thus voluntarily exposed herself to adjudication in the courts of champerty. The champertor-investors took the same risk, and signed the same waiver. If the courts of champerty are less hospitable for plaintiffs, then that treatment is surely accounted for by the auction price paid. Finally, for a case to arrive in these courts, the defendant must have affirmatively removed it there. Therefore, as long as all of these participants know the rules of adjudication beforehand, any procedure is fair. A coin flip, a reading of the I Ching, an arm wrestling contest between counsel-all of these are fair modes of decision among the people who chose them. To the volunteer, no injury is done. 99 Thus, in fairness, the state legislature can endow these courts with any mode of adjudication it sees fit. The state, however, has a dignitary interest in the adjudicatory forums that it provides. For this system of public champerty to endure, it must earn the respect of lawyers, the judiciary, and the public at large. While these courts of consent are excellent candidates for vanguard innovations in civil procedure, 100 the need to establish legitimacy recommends starting with a traditional, well-understood, and well-respected judicial model. Existing Federal Rules of Civil Procedure provide one traditional judicial model.'
1 Arguably the fullest exposition of trial procedure, 98 Barring a state constitutional amendment, the state legislature cannot tell the court to ignore future legislative revisions. 99 As John Rawls put it, explaining his concept of fairness: "[clonceptions of justice are to be ranked by their acceptability to persons so circumstanced." JOHN RAWLS, A THEORY OF JUSTICE 17 (1971). As many of my readers have noted, Rawls himself likely would disagree with some or all of the conclusions that I have drawn based on this maxim, and hence with some or all of my proposals. To this I can only reply that even Iohn Rawls is entitled, on occasion, to be wrong. " [A] rbitration also opens the gates of procedural imagination, permitting the parties to provide rules of procedure that differ dramatically from the ones we see in courts...." STEPHEN C. YEAZELL, CIVIL PROCEDURE 600 (4th ed. 1996).
101 See FED. R. CIV. P. 1 ("These rules govern the procedure in the United States district courts in all suits of a civil nature whether cognizable as cases at law or in equity or in admiralty .... They shall be construed and administered to secure the just,
G. Poll the Constituency
The state should endow the courts with procedure that addresses and answers the concerns of the groups cited above.' 0 0 The safeguards built into the auction procedure already have answered the concerns raised by the plaintiffs who sell for too little. 1° Though plaintiffs still may sell for too little, the setting of a reserve price by an expert panel will ensure that the shortfall is not unconscionable, even under the most protective meanings of that term."°T he concerns raised by the wards of deep pockets are similarly protected.'"' The fact that all claims initially must be sold through state-supervised auction mechanisms ' 1 2 diffuses the incentive for prospective buyers to advertise directly to prospective plaintiffs." l3 Also, the plaintiff must produce not just a colorable claim, but a marketable claim to legal judgment. Plaintiffs that fail to do so will either (1) receive no financing, in which case licensed champerty has not hurt defendants at all, or (2) elicit such minimal bids as to tempt defendants to exercise their prerogative to settle the claim at the auction price. Those hit harder than the legislature intended can also be protected by legislative action. The legislature can provide two standards of recovery-one for suits in which a declaration of champerty has been filed, and one for all other suits. Suppose, for example, that the legislature had predicted that the average rate of recovery in suits against bioethicists, absent champerty, would be fifty percent of that provided by statute. The legislation could be amended to reduce recovery in the courts of champerty to half of that provided in the standard forum. This provision would eliminate the windfall that otherwise would accrue to fully financed and contractually relentless 108 See supra Part II.B (noting the concerns of plaintiffs who sell for too little, the wards of deep pockets, those harder hit than the legislature intended, the offended socie a, and the weary, weary courts under a "private champerty allowed" rule).
See supra note 61 and accompanying text (outlining these concerns). See supra Part II.D (proposing Model Act of Champerty § 3(e), requiring the settin of a reserve price).
See supra notes 62-63 and accompanying text (outlining the issues raised by the wards of deep pockets).
.12 Supra Part III.C (proposing Model Act of Champerty § 2(a)).
3 If champerty becomes big business, the demand for claims might be powerful enough to allow all buyers to pay into a joint advertisement pool. Cf Milk Marketing Board, Got Milk?, at http://www.got-milk.com (last visited Feb. 8, 2002 ) (exemplifying a highly successful advertising campaign funded by a trade association). The state could ban such advertising as a condition for getting a license to buy at a champerty auction. [Vol. 150:1297 plaintiffs. At the same time, the relative compensatory positions of the defendant and the plaintiff, as originally envisioned by the legislature, would be maintained. In theory, the concerns of the offended society may be more difficult to mollify. Any system that permits champerty in a thoroughgoing way will offend those who see legal claims as entailing moral claims. The only answer responsive to this group is for plaintiffs to pay for their offense with reduced procedure.
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To illustrate this point, suppose $Xis the cash value of the offense, i.e., how much those offended would have to be paid to accept a system of champerty. $Y, is the auction value of the claim if it were entitled to a full trial in a standard state forum. $ 2 is the auction value of the claim if exposed to the courts of champerty, endowed with whatever procedure the legislature provides. If the legislature equips the courts of champerty so that the difference between $Y and $2 is greater than $X, then any plaintiff who still chooses champerty is evincing such benefit that it must be considered a net social good."
4
If the moral offense is overwhelming, however, then, the procedure might have to be reduced so drastically as to have the same effect as an outright prohibition on champerty. But this reality seems unlikely. Champerty will naturally lose its shock value as it becomes more common.1 5 As role models, the legislatures' and courts' acceptance of champerty will encourage the public to accept it." 6 In light of these constraints on moral outrage, the not-so-offended society may 114 For example, suppose the society is offended $100 by the battery victim selling her judgment to a claims company. If, because of reduced procedure in the courts of champerty, her claim is worth only $1000 at auction instead of $2000, and she chooses to sell it anyway, the value of the champertous procedure to her is in excess of $1000. Since the offense is ten times more valuable than it is detrimental, it produces net social gain. The inequitable distribution of the gain may be ameliorated somewhat by the fact that any person may, at some point, become a plaintiff.
"5 "Emile Durkheim, a founder of sociology, posited that there is a limit to the amount of deviant behavior any community can 'afford to recognize.' As behavior worsens, the community adjusts its standards so that conduct once thought reprehensible is no longer deemed so." ROBERT H. BORK, SLOUCHING TOWARDS GOMORRAH 3 (1996) (quoting Daniel Patrick Moynihan, Defining Deviancy Down, AM. SCHOLAR, Winter 1993, at 19 (citation omitted) ).
16 The moral suasion associated with official action is commonly acknowledged in the area of civil rights. See, e.g., Marlene Z. Stanger, Note, Hate Crimes Legislation: Panacea or Protractor of Societal Ills?, 3 S.D. JUST. J. 419, 446 (1995) (concluding that "[c] ritics and cynics may point all they wish to the fact that President Clinton's statements came on the eve of an election year, but by taking a stand against hate crimes and discrimination, he provided the necessary leadership on which emulation may lie").
not require any reduction in procedure above the reductions already provided for the protection of the defendant.
Socially beneficial enterprises that cannot otherwise hedge risk will likely be indifferent to the amount of procedure given. The key point of reference for hedging is not cost, but changes in cost.
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Harm to shallow-pocket consumers-those who must settle for less than the legislature intended-and offended plaintiffs is reduced by the creation of a publicly supervised market for champertous claims. A consumer who can show a colorable, marketable claim will not be shallow-pocketed for long. Every plaintiff can get exactly what the legislature intended. While some opprobrium has been built into the system for plaintiffs who sell, it is not insurmountable, and, as suggested above, is likely to impede very little.
The weary, weary courts are served in both ways. With the creation of the parallel courts of champerty and the better evidentiary background for champertous agreements, their workload will not increase substantially. Meanwhile, the courts' role as guarantors of justice is served by the fact that claims will not be abandoned on the grounds of poverty and immediate need.
H. Odds and Ends
Champerty has become so intertwined with companion laws that a statute legalizing public champerty must be clear about the breadth of its intentions.
Model Act of Champerty, Section 6: (a) This Act shall have no effect on the judicial analysis of the assignability of chose in action. 118 See, e.g., Roberts v. Holland & Hart, 857 P.2d 492, 495-96 (Colo. Ct. App. 1993) (prohibiting assignment of legal malpractice claims, in part because such assignment would "promote champerty").
119 See, e.g., ME. REv. STAT. ANN. tit. 17-A, § 516(3) (West 1964) (making champerta Class E crime under Maine law).
0 See, e.g., Wolford v. Tankersley, 695 P.2d 1201 , 1222 (Idaho 1984 ) (using "champerty" to mean a tort action available to the defendant in the funded suit, good against the parties to the illicit contract). federal claims. (f) For purposes of this statute, no suit orjudgment may be sold in its entirety; plaintiff must retain 0.1% of the claim. (g) No purchase made via the auction system envisioned in section 3 of this Act will be invalidated on the grounds of usury.
This Comment has expressed the prohibition on the assignment of choses as a logical consequence of the prohibition on the assignment of future judgments.1 2 1 If you cannot sell X (fruit of legal judgment), you cannot sell the right to sue for X. The nonassignability of those choses should be preserved so that the claims are funneled into the publicly supervised forum. Section 6(a) of the Model Act dissuades judges from interpreting the establishment of a public champerty as a sign that choses should be freely assignable. Sections 6(b) and 6(c) of this Act protect those taking advantage of the public system from criminal, tort, and property sanctions designed to deter private champerty. Section 6(d) limits the champertor's standing in the suit to having an enforceable claim for a portion of thejudgment after the fact. Section 6(d) does not prohibit, for example, a public champerty system whereby the assignor must agree with the assignee before accepting a settlement-not that the party in interest would have been denied by the court the right to settle, but that settlement without agreement with the counterparty would be a breach of an obligation with the assignee and hence the subject of a collateral action. Section (f) increases the likelihood that the plaintiff will retain the standing required to be heard in an adverse proceeding before the state court.
I. Conclusion: Public Champerty Worth Consideration
The virtues of the system described above are theoretical. The difficulties in drafting, enacting, and administering such a system are, however, eminently practical. In theory, public champerty is a vehicle through which the state can make litigation financing more abundant, scientific, and humane. The Act funnels all champerty into a state system, monitors the auction process for impurities, and then pipes the excess flow into new courts. In practice, such a process is sure to be less than fluid. Drafting such a statute for any individual state will be time consuming since the old concept of "champerty not allowed" goes under many different names, with many different legal ramifications. Enacting the statute may be expensive, both financially and politically. Auction houses and courts need to be established with tax-payer money, and there is no preexisting constituency for champerty reform. Administering the auctions will be a regulatory headache.
For all its vices, however, a system of public champerty is worth considering. For a state legislature that wants all of the remedies that it provides to be equally effective for all of the citizens that it serves, public champerty should be of obvious appeal. Ex post, the parties can decline to bring a claim to trial at all, continue at trial, raise all claims, or bring an appeal. By implication, the parties have the ex post right to accept a more limited-even expressly biased-trial in exchange for valuable consideration.
IV. OBJECTIONS AND RESPONSES
A. Constitutional Objections
4 Due process in such a case is not denied; rather, due process is offered and bargained away.
B. Prudential Concerns
Would the creation of a market for legal judgments create a series of ethical problems for lawyers, such as insider trading and unwitting ethical conflicts among others? This is a legitimate concern that states 122 See U.S. CONST. amend. XIV, § 1 (" [N] or shall any State deprive any person of life, liberty, or property without due process of law .. "). 123 Parties have the power ex ante to contract themselves into private alternative dispute resolution forums. Cf Allied-Bruce Terminix Cos. v. Dobson, 513 U.S. 265, 282 (1995) (interpreting a federal statute as requiring state courts to give effect to private arbitration clauses unless they can be invalidated "upon such grounds as exist at law or in equity for the revocation of any contract" (quoting 9 U.S.C. § 2)). Parties also have the power ex ante to agree to forum selection clauses provided there are legitimate reasons for both parties to agree to the clause, and they do not prevent or discourage the pursuit of legitimate claims. See Carnival Cruise Lines, Inc. v. Shute, 499 U.S. 585, 593-97 (1991) (noting that defendant is headquartered in the state selected by the forum clause, that plaintiffs received economic benefit in the form of lowered ticket sales because the defendant's legal costs were consolidated in that state, and that the clause allowed for the judicial resolution of claims).
124 That plaintiffs have the right to agree ex post to a nonstandard judicial forum is a much more modest contention.
can readily address. The state or state bar should exclude lawyers from participating in litigation financing altogether, save for their traditional participation in contingency fee arrangements and "blind trust" arrangements wherein the lawyer does not know the content of her litigation portfolio. Would a system of public champerty encourage the idea that you can select from the menu of torts any you want to inflict, as long as you pay the right price? Maybe. The goals of educative punishment might be better served by pursuing stiffer punitive damages or heightened criminal penalties. The denial of litigation finance options to plaintiffs often will teach the lesson that tortious harms can be inflicted without paying any legal cost whatsoever.
How do you prevent judicial hostility to champertous suits?. The ability of the states to prevent silent but effective hostility in the judiciary remains to be seen. One advantage is that many suits will be heard by the courts of champerty, whose judges are employed to hear nothing but champertous suits. Champertous judges will quickly adopt self-supporting rationales for why champerty is good. Other judges may never hear a champertous suit, as most such suits are cordoned off into a specialized system.
Who can tell what a suit is worth? Currently, many small plaintiffs' firms finance their operations through bank loans. The lending banks evaluate the firm's financial prospects by evaluating the firm's portfolio of cases.
The pool of lawsuit evaluators will grow as the opportunity to invest in litigation grows. Any doubt that the finance industry is up to the task of evaluating litigation should be dispelled by an empirical evaluation of the lawsuit investment industry growing up in champerty's absence.
2 "
What keeps the plaintiffs interested? Depending on how the auction is structured, the plaintiff may still own a portion of the eventual 125 See Dobner, supra note 13, at 1530 (noting that one lawsuit syndicator "has encountered judicial hostility to its business" (citations omitted)).
126 Supra Part III.C (proposing Model Act of Champerty § 2(b) legal judgment. Moreover, a prudent state will have the claimpurchaser's entire payment put in trust. From this trust, the plaintiffs living, medical, and legal expenses will be paid when incurred. The residue of the trust will be paid to the plaintiff upon either (1) successful completion of the litigation, or (2) a determination, by the claim-purchaser or a neutral arbitrator, that the litigant made every reasonable effort to secure the maximum recovery. In any case, the auction contract between the assignee and the assignor has an implied covenant of good faith. If the plaintiff's lackluster efforts in advance of her case have caused the assignment of judgment to substantially lose value, then the assignee may allege that this covenant has been broken. 12 9 Finally, even a plaintiff with no financial interest in the final judgment may have a lasting collateral interest. For example, the plaintiff may wish to see a tortfeasor pay for her misdeeds, to estop a point of fact from relitigation, or to get an injunction against future misdeeds. Most importantly, the Model Code leaves substantial room for states to perfect practices whereby the plaintiff is kept interested: nothing can change in the courtroom or outside the courtroom, and collateral contractual obligations may obtain; the plaintiff may be held to a higher standard of good faith than a standard contractor; the purchases may have a contractual, though not procedural, right to veto settlement offers; and so on.
C. Technical Questions
Who pays the lawyer? Whose personal rights and immunities are before the court? Who gets to decide whether to appeal, what evidence to enter, etc.? The plaintiff makes all of the decisions in the case. She receives the judgment. She pays the lawyer. 3° It is her rights and immunities that are before the court. Section 6(d) of the Act provides that "[t]he purchaser of ajudgment shall have no standing, in any wise, to participate in the case from which judgment is bought., 1 ' 1 By leaving total control of the case in the plaintiff's hands, the Act minimizes the impact of the courtroom on champerty. Legal strategy will not twist and turn as the suit is sold and resold. The in-129 See Centronics Corp. v. Genicom Corp., 562 A.2d 187, 193 (N.H. 1989) ("[U]nder an agreement that... invest[s] one party with a degree of discretion in performance sufficient to deprive another party of a substantial proportion of the agreement's value, the parties' intent to be bound ... raises an implied obligation of good faith to observe reasonable limits in exercising that discretion .... ").
31 She also is obviously contractually bound to pay the assignee.
terests of counsel will not be divided between her client and the eventual inheritors of the judgment. Although a contractual relationship with investors may exist, no party before the court will be a puppet for any party outside the court. An interesting set of problems may accrue where the plaintiff is offered injunctive relief after seeking money damages. If the champertor has a contractual right to veto settlements, the plaintiff may decide to try an effective breach, or to bargain with the champertor for approval.
Where can a party appeal for reversal of an adverse judgment in the court of champerty? The parties may exercise any of the rights of appeal granted to them by a state's Rules of Champertous Procedure. This may, but need not, include redress to the standard state appellate courts. There is nothing inherently unjust about having no right of appeal. For example, a party over whose claim the United States Supreme Court has original jurisdiction also has no right to appeal.
These complications could be multiplied without difficulty. But in the author's opinion, the often-overlooked abilities of the state legislatures to innovate are more than a match for all possible objections.
CONCLUSION
As the whole of this Comment has argued, the current litigation financing system causes needless human suffering. A better system must be built, piece by piece. This Comment ends having drawn only in broad strokes. The final blueprints can only be drafted by the state legislatures themselves, adjusting for the unique circumstances of the land and people over which they retain residual sovereignty.
132 See, e.g., U.S. CONST. art. II1, § 2, cl. 2 ("In all Cases affecting Ambassadors, other public Ministers and Consuls, and those in which a State shall be a Party, the supreme Court shall have original Jurisdiction.").
The following overview of champerty law in the United States is offered for three reasons. First, it showcases the patchwork that is modem champerty law. Second, as best the author can ascertain, the cases and statutes cited represent the current law of champerty in each jurisdiction. Third, this compilation is offered for the benefit of future inquirers into champerty, as a mess of raw materials from which champerty's vocabulary, reasoning, and trajectory can be extracted for analysis.
Alabama. Wilson v. Harris: An Alabama court refused to enforce a contract that "does not satisfy all the requirements for champerty," because "it nevertheless violates the public policy against gambling and speculating in litigation." 688 So. 2d 265, 270 (Ala. Civ. App. 1996) .
Alaska. Wichman v. Benner: The Alaska Supreme Court recently alluded to, but did not define, a "public policy against champerty and maintenance." 948 P.2d 484, 487 (Alaska 1997).
Arizona. Landi v. Arkules: The "doctrine of champerty or maintenance does not apply in Arizona." 835 P.2d 458, 464 n.1 (Ariz. Ct. App. 1992).
Arkansas. Bennett v. NAACP: In the latest Arkansas case to mention champerty, according to a LEXIS search, the Arkansas Supreme Court struck down as unconstitutional a state antichamperty law that would "make[] the single act of proposing that a fellow man litigate, regardless of intention or the merits of the proposed litigation, or regardless of the good intentions of the proposer, a felonious act in this society punishable by heavy fine and imprisonment." 370 S.W.2d 79, 82 (Ark. 1963) (citation omitted).
California. Abbott Ford, Inc. v. Superior Court: "California ... has never adopted the common law doctrines of champerty and maintenance . .. ." 741 P.2d 124, 141-42 n.26 (Cal. 1987) .
Colorado. Miller v. Calvin: A federal district court sitting in Colorado denied certification of a class action which had "the taint of collusion, champerty and maintenance." No. CIV.A.82-C-2253 , 1984 U.S. Dist. LEXIS 21057, at *26 (D. Colo. Dec. 20, 1984 .
Roberts v. Holland & Hart:
The assignment of legal malpractice claims was prohibited, in part because such assignment would "promote champerty." 857 P.2d 492, 495-96 (Colo. Ct. App. 1993 Minnesota. Huber v. Johnson: "We do not think that any court... has ever gone so far as to hold that contracts may not so manifestly tend to stir up strife .. .and speculative litigation, and prevent the amicable compromise of claims between citizens, as to be void on grounds of public policy." 70 N.W. 806, 807-08 (Minn. 1897).
Mississippi. Mississippi Code Annotated: Under Mississippi law, it is unlawful for any person "either before or after proceedings commenced: (a) to promise, give, or offer, (b) to receive or accept .... (c) to solicit, request, or donate, any money.., or any other thing of value, or any other assistance as an inducement to any person to commence or to prosecute further.., any proceeding in any court," but this provision does not infringe on the constitutional right "of regular employment of any attorney at law or solicitor in chancery, for either a fixed fee or upon a contingent basis, to represent such person." MISS. CODE ANN. § 97-9-11 (1999) . "Any person violating any of the provisions of section 97-9-11 shall be guilty of maintenance and, upon conviction thereof, shall be punished by imprisonment for one year in the state penitentiary." Id. § 97-9-13.
Sneed v. Ford Motor Co.: "Mississippi has declared champerty and maintenance unlawful." 735 So. 2d 306, 309 (Miss. 1999) .
Missouri. Macke Laundry Service Ltd. Partnership v. Jetz Service Co.: Actions of champerty and maintenance of litigation "are rare in modern times, having been replaced by the causes of action of abuse of process, wrongful initiation of litigation and malicious prosecution" Wyoming. Johnson v. Sellers: The Wyoming Supreme Court heard a claim that the purchase of land with the intent to bring suit should be voided as champerty. 84 P.2d 744, 745 (Wyo. 1938) . The court, however, has never directly ruled on the enforceability of a champertous contract formed between a plaintiff and a champertor other than the plaintiff's lawyer.
